STATE OF ALASKA ET AL.
| BLA 93-114 Deci ded January 6, 1997

Appeal froma decision of the Alaska Sate fice, Bureau of Land
Managenent, declining to reserve certain easenents incidental to approval
of interi mconveyance for village sel ections F14956- A2 and F 14956- B2.

Afirned.

1. Aaska Native Qains Settlenment Act: (onveyances:
Easenents-- Al aska Native dains Settlenent Act:
Easenents: Public Easenents--A aska Native dai ns
Settlenent Act: Easenents: Access

BLMproperly refused to reserve easenents for an air
field and a service trail thereto in the absence of
proof there was public use of the field for access to
public lands prior to 1976 or that access to public
lands or waters woul d be denied by refusal to reserve
the easenents.

APPEARANCES. Nancy J. Nolan, Esg., Assistant Attorney General, for the
Sate of Alaska; David B Thomas, Esqg., for Brigham Young Uhiversity,
Provo, Uah; Thomas S. Sparks, Resource Devel opnent Specialist, for Bering
Sraits Native Qorporation; Joseph Darnell, Esq., Gfice of the Regional
Solicitor, Departnent of the Interior, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

The Sate of A aska and Bri gham Young Lhi versity (BYU have appeal ed
froma Novenber 10, 1992, decision of the Alaska Sate Gfice, Bureau of
Land Managenent (BLMV), that approved, in part, an interi mconveyance of
about 12,727 acres of land to the Wiite Muntain Native Corporation on
behal f of the Native Village of Wiite Muntain, pursuant to section 14(a)
of the Alaska Native Qains Settlenent Act (ANCSA), as anended, 43 US C
§ 1613(a) (1994). In the decision, BLMreserved two trail easenents across
the village selection, but declined to reserve a proposed airstrip easenent
and two connecting service trail easenents running north and south fromthe
airstrip. The area in question conprises a strip of coastal |and on Norton
Sound near B uff, Aaska, a rural |ocation east of None.

In a statenent of reasons (SR filed by the Sate in which BYU has
joined, appellants challenge BLMs determnation not to reserve to the
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Lhited Sates two proposed public easenents, EN 14 C3 DL D@ (BN 14) and
BN 14a C3 DL D9 (HN 14a), under section 17(b) of ANCSA as anended,

43 US C § 1616(b) (1976). As proposed, H N 14 woul d reserve an airstrip
easenent 100 feet wde and 2,000 feet longinsec. 25, T. 10 S, R 26 W,
Kateel Rver Meridian. Proposed HN 14a woul d provi de an easenent 50 feet
w de for an existing access trail running south fromthe airstrip and
leading to trail easemrent HN3 CL DL L M(EN 3) and public lands in the
sane townshi p.

The deci sion here under reviewreserved two trail easenents. Easenent
BN3is ab0-foot trail running easterly al ong the coast across the
conveyed land to public lands. Easement BN 100 D1, G (BEN100) is also a
50-foot trail that runs fromBHN 3 in a northeasterly direction to public
upl ands. In a notice issued Novenber 18, 1991, BLMi ndi cat ed t hat
reservation of a proposed airstrip easenent designated BN 14 was
consi dered but not recommended for reservation because it did not provide
access to public lands. Smlarly, a service trail (BHN 14a) running south
fromthe airstrip to approved trail easement BN 3, was not recomended
because it, like BN 14, woul d provi de access prinarily to private |and.
See Notice dated Nov. 18, 1991, at 3. These two rejected transportation
easenents are the subject of this appeal; that part of BLMs deci sion
declining to reserve another trail easenent running north fromthe airstrip
was not appeal ed.

A March 27, 1992, BLM nenor andum expl ai ns why the airstrip easenent
was not reserved:

This existing airstrip was not recomrmended [for reservation from
t he conveyance to Wiite Mbuntain Native CGorporation] because
there is no present significant use of the airstrip to provide
access to public lands. Present existing use is limted to

provi ding access to either the | ands bei ng conveyed, or the
patented mneral surveys at B uff. There has been a flurry of
interest and activity the past fewyears in the mneral potential
of the lands bei ng conveyed. It is known that BHP U ah
International, Wah International Inc., A aska P oneer H acer
(Pettigrews), Qoal-Facts, Ltd, Brigham Young Lhiversity, and
others have used the airstrip and trail * * * and an extension to
access the patented mning clains at B uff, as well as H dorado
G eek and other |ands bei ng conveyed. There is no evidence that
there has been significant use by these or other parties to
access public lands outside the conveyance area.

B rdwatchers and the US Hsh and Wldlife Service use the
airstrip to access a cabin on | ands bei ng conveyed at the nout h
of Koyana Geek. S nce the cabin site wll be conveyed out of
public ownership, it is not possible to reserve an easenent for
access to this site.

* * * * * * *
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Theoretically the airstrip coul d provi de access to public | ands
via connecting trail easenents [nentioned above]; inreality the
naj or use woul d be to provide access to private | ands and | ands
bei ng conveyed. The mineral surveys do not qualify as a group of
i nhol dings sufficient in nunber to constitute a public use
because they are all owned by one entity. [BEphasis in
original.]

(SR Exh. 6 at 3).

Goncerning B N 14a, the proposed service trail for the airstrip that
woul d run south to intersect approved trail BN 3, BLMs March 27, 1992,
nenorandumfound that it, too, should not be reserved fromthe conveyance
to Wiite Muntai n because:

There is a network of parallel trails between [the proposed]
airstrip [easenent] * * * and patented mneral surveys at B uff.
This easenent [H N 14a] was proposed to provi de access between
[the] airstrip* * * and public lands viatrails [HN3 and BN
100]. It is not recormended because the airstrip and associ at ed

trails prinarily provide access to private | and.

(SR Exh. 6 at 3).

Because they did not appeal BLMs decision not to reserve a proposed
trail easenent running north fromthe airstrip to public uplands, it is
apparent that appellants are prinarily interested in access to coastal |and
lying south of the airstrip along Norton Sound. The joint SIRfiled by
appel lants explains that the land to which access is sought is "wthin
T 10and 11 S, R 26 W, of the Kateel Rver Meridian inland fromthe
nari ne coastline of Norton Sound near B uff, A aska, in the southern hal f
of the Seward Peninsula.” 1d. at 4 It is principally the "narine
coastline" that appellants want to use. 1d. at 5. The coastal land is
identified as a pl ace where mining exploration i s bei ng prosecuted by
"Geatland Exploration, Ltd. and Auric Gfshore Mning Go. [conpanies that]
hold Sate permts for offshore prospecting in the area.” Further, the S(R
avers that BLMerred by failing to consider "use of the airstrip and trail
for access to the narine coastline,” in viewof the fact "the airstrip and
associated trail are used by Geatland Exploration, Ltd., and Auric
Gfshore Mning in order to reach their of fshore operations in the region.”

Id. at 7.

The SCR argues that "air access is the only feasi bl e neans of
reaching the public lands and narine coastline in this [coastal] region.”
Id. at 9. Mps furnished as exhibits to the SOR establish that the area to
whi ch access i1s sought lies next to Norton Sound, al ong the portion of the
coast | i ne approved for conveyance to Wiite Muntain. See SIRExh. 3 at 3,
and SR Exh. 4 at 2. An affidavit fromthe president of Auric Gfshore
M ni ng Gonpany explains that "[i]f we did not have access to the B uff
[air]strip, we would be forced to transport supplies, equi pnent and
per sonnel approxi nately 50 mles by boat fromMNone" (SR Exh. 3 at 2).
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An affidavit by the president of Geatland Exploration Ltd. confirns that
"[i]f the [air]strip at B uff were not open to public access, Geatland
woul d be forced to transport enpl oyees, equi pnent and supplies by tug or
barge fromNone. This would result in a trenendous increase in
transportation costs" (SR Exh. 4 at 1).

Further, the SCR notes that BYU "holds title to nine patented mning
clains wthin the block of land conveyed to Wiite Muntain; these clains
total approximately 520 acres of land.” It is argued that the air fieldis
needed to provide public access to those clains. It is said that other
nenbers of the general public have al so used lands in the area of the
clains for recreational and mining purposes” (SORat 6). Appellants
contend the air field provides access for birdwatchers and hunters in
addition to providing a staging area for mning operations (SCRat 6; SR
Exh. 2). Afidavits by pilots Janes D Rowe and Donal d O son are of fered
to showuse of the air field for such uses (SCR Exhs. 1 and 2). Rowe
states he used the airstrip beginning in 1979 for such purposes, naking
approximately 12 landings there in 1993, 40 | andings in 1992, and 40
landings in 1991 (SORExhs. 1 at 2). Qson avers that he began to fly into
the strip for simlar flights "about 1970," transporting passengers on
nuner ous occasi ons, one of whi ch occurred in about 1984 ("about 10 years
ago") (SR Exh. 2 at 3).

Appel | ants concl ude that, because the conveyance to Wite Muntain
wll isolate publicly owed lands frompublic access, the BLMdeci si on
shoul d be set aside and the case file remanded with instructions to reserve
the easenents in question, or, alternatively, that the decision should be
renanded for devel opnent of a nore conpl ete record, including public
testinony, concerning a continued need for use of the air field and its
service trail at B uff.

Reservation of public transportation easenents from conveyances of

land to Native corporations is authorized under ANCSA section 17(b),

43 US C § 1616(b) (1976), subject to principles |aid dow by section 903
of the Alaska National Interest Lands Gonservation Act (ANLGAY), 43 USC
§ 1633(a) (1994). ANLCA provides that such easements "shoul d be desi gned
so as to mnimze their inpact on Native life styles" and "shoul d i ncl ude
only such areas as are necessary for the purpose or purposes for which the
easenent is reserved.”

| npl enenting Departnental regul ations establish that reservations of
such public easenents by BLMshal| be limted to those "reasonabl y
necessary to guarantee access to publicly owed | ands or naj or wat erways
and the other public uses which are contained in these regul ations."
43 (R 2650.4-7(a). "PRublicly owned | ands" are defined as "Federal, Sate,
or nunici pal corporation (including borough) lands or interests therein in
Aaska." 43 (FR 2650.0-5(r). Public easenents for transportati on nay be
reserved across | ands conveyed to Native corporations "for transportation
pur poses whi ch are reasonabl y necessary to guarantee the public's ability
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to reach publicly owed lands or maj or waterways.” 43 (FR 2650.47(b)(1).
Such easenents nay be reserved "only if there is no reasonabl e alternative
route" (id. at (i)) and provided they are "not duplicative of one another."
Id. at (ii). Wether a use is reasonably necessary, as required by these
rules, is determned by examni ng present existing use. 43 (FR 2650. 4-
7(a)(3). "Present existing use" is defined as "use by either the general
publ i ¢ whi ch includes both Natives and non-Natives alike or by a Federal,
Sate, or nunicipal corporation entity on or before Decenber 18, 1976."

43 OR 2650. 0-5(p) .

[1] The record does not provide support for the principal argunent
nade by appel |l ants, that failure to reserve an air field easenent wll
isolate the marine coastline of Norton Sound so as to prevent access to
public lands. The |ands conveyed to Wite Mountai n conprise a bl ock of
and running seven mles along the coast of Norton Sound. See S(R Exh. 5.

The public lands to which access is prinmarily sought are found under the
waters of the Sound itself, that area being the expl oration target of the
mni ng conpani es whose of ficers provided affidavits in support of the S(R

Access to the Sound nay be had, therefore, by land fromeither end of the
grant to Wite Muntain, as well as fromNorton Sound itself. As the
affidavits provided by the two mners denonstrate, while both conpani es
prefer to use airplanes to explore their prospects in Norton Sound, neither
excl udes other transportation nethods, including boats, for that purpose.

A though bot h conpani es agree that it woul d be cheaper to use the air field
at Buff to stage their exploration of the Sound, neither of themhas
provided a statenent of the exact costs for such transportation as they
have incurred, or are likely to incur, using aircraft or any other neans of
transport. Ve have only their assertion that air transport (which nay not
be excl usive of other neans) is presently their preferred neans of travel.

No evi dence has been offered to show that the acknow edged al ternative sea
route fromMNone woul d be unreasonabl e or woul d nmake expl orati on i npossi bl e.

See, e.g., hitina Native Gorp., 85 I BLA 311, 333 (1985) (Il and accessibl e

by water was not deprived of access by Native sel ection).

Nor do the other uses of the air field described by the S(R
indicate error in BLMs decision. The uses described by Rowe's affidavit
all occurred after Decenber 1976, and are not, therefore, presently
exi sting uses wthin the neaning of 43 GR 2650.0-5(p) so as to qualify for
consideration in this case. See, e.g., dty of Tanana, Tozitna, Ltd.,
98 I BLA 378, 382 (1987). Assumng, however, that sone of the air traffic
descri bed by Rowe and Q son took pl ace before 1976, the record shows that
the patented mining clains relied upon by the SCRto support a clai ned need
for access are held by a single owner. See SC(RExh. 6 at 3. Being in
singl e ownership, the clains do not constitute public use so as to forma
basis for reservation of a public transportation easenent under 43 CFR
2650. 4-7(b) for "groups of private hol dings sufficient in nunber to
constitute a public use." Wiile it is alleged that others nay have used
the clains, it does not appear that they were owners; they are not further
identified by appellants, nor is the nature and exact |ocation of their
usage descri bed.
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Snmlarly, transportation of hunters and birdwatchers to the B uff
landing field does not denonstrate the exi stence of a qualifying use of the
air field, regardl ess when the transportati on was nade, inasmuch as those
persons apparently travelled to the air field to use the landing site
itself, or else used lands i medi ately adjacent to the field, wthin the
| and schedul ed for conveyance to Wite Muntain, for their recreational
purposes. The regul ations, however, expressly prohibit reservation of site
easenents for such purposes fromconveyances to Native corporations:
Departnental regul ation 43 GFR 2650.4-7(a)(7) provides that: "Scenic
easenents or easenents for recreation on | ands conveyed pursuant to [ ANCSA
shall not be reserved. Nor shall public easenents be reserved to hunt or
fish fromor on | ands conveyed pursuant to [ ANCSA."

The evi dence of fered by appel | ants does not show that the hunters and
bi rdwat chers brought in or taken out by Rowe and Q son used the airfield to
obtai n access to public lands other than the | and now pl anned for
conveyance to Wiite Muntain. The record indicates the activity took pl ace
near the air field, on lands presently to be conveyed to Wite Muntain, or
at the water's edge, also on land to be conveyed. Such use does not
provide a foundation for reservation of a public transportation easenent by
BLM  See 43 OFR 2650.4-7(a) (7).

The burden of proving that a BLMeasenent decision is in error rests
wth the parties challenging it. Tetlin Native Gorp., 86 I BLA 325, 335
(1985). That show ng can be acconpl i shed by show ng that BLMs action was
not consistent wth statutory and regul atory principl es established for
reservation of easenents in conveyances to Native corporations. 1ld. Such
a show ng has not been nade here. n the contrary, the record indicates
that the easenents sought by appel | ants woul d only duplicate approved trail
easenents reserved by BLMfromthe Wiite Mwuntai n conveyance to provide
continued public access to public lands. Wiile the air field has been used
inthe past, it has not been shown that such prior use was for access to
public lands by the general public prior to 1976, nor has it been shown
that access to Norton Sound mineral prospects wll be isolated by the Wiite
Mbunt ai n conveyance.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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